NTSB Order No.
EM 33

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD

at its office in Washington, D. C

on the 20th day of March 1974.

CHESTER R. BENDER, Commandant, United States Coast Guard
VS.
WALTER S. POLLARD, Appel |l ant
Docket IME-38

CPI Nl ON AND ORDER

The appeallant, Walter S. Pollard, has appealed from the
deci sion of the Commandant affirm ng the revocation of his nerchant
mariner's docunment (No. Z-968859-D2) and all other seaman's
docunents for m sconduct aboard the ship.?

He was serving at the tine as a second cook aboard the USNS MAUVEE,
a tanker vessel operated by Marine Transport Lines, Inc., as
"Contractor for the U S. Navy."

Appel lant's prior appeal to the Commandant (Appeal No. 1931)
was fromthe initial decision issued by Adm nistrative Law Judge
Jerry W Mtchell, after holding a full evidentiary hearing.?
Thr oughout these proceedi ngs, appellant has been represented by his
own counsel

The adm nistrative |aw judge found that on August 20, 1971,
appellant assaulted and battered another crewnenber wth a
danger ous weapon, nanely, a knife, in the nesshall of the vessel
during a voyage at sea and thereby inflicted a serious wound in the
left side of the victim-one Stephen Payton, a bedroomutilityman.
Jurisdiction over the case was assuned by the | aw judge pursuant to

!Revi ew of the Conmandant's decision on appeal to the this
Board is authoized by 49 U S.C. 1654(b)(2). The appeal is
governed by the Board's rules of procedure set forth in 14 CFR
425.

2Copi es of the decisions of the Commandant and the |aw judge
(then acting as "hearing examner") are attached hereto. 5 CFR
930, 37 Fed. Reg. 16787, August 19, 1972.



46 U.S.C. 239(g) and 46 CFR 137,° based on the shipping articles
of the MAUMEE, which indicated that appellant had produced his
mer chant mariner's docunent for recordation thereon at the outset
of the voyage.* dains that appellant had acted in self-defense
and due to the provocation of Payton were rejected by the |aw
judge. Rather, he concluded that appellant's reaction to a m nor
di sagreenment with sudden viol ence had denonstrated the necessity of
removing him "from the close living circunstances and daily
contact” with other seanen aboard ship. The |aw judge thereupon
entered the revocation order. He also determned that appellant's
20-year record of commrendabl e prior service and his support of five
children were not grounds for reduction of the sanction. On
review, the Commandant made essentially the sane findings and
determ nati ons.

Both of the principals, testifying at the hearing, admtted
that they were engaged in a heated argunent in the nesshall and
that there had been previous trouble between them during the
voyage. Payton testified, in substance, that appellant left the
messhal |l but returned after a 7- to 10-mnute interval, wal ked up
to where he was standing "al nost up agai nst the bul khead, exactly
where he left nme ... between a table and the bul khead," saying
sonmething to the effect that Payton was "being funny" and, w thout
further warning, stabbed Payton wth a knife, which had been
conceal ed under his apron (Tr. 21-23). To Payton, it appeared to
be a bl ack pocketknife (Tr. 37).

Appel I ant provided a sonmewhat conflicting version, although
admtting that he was arnmed with a knife and had used it to inflict
the injury. He testfied, however, that it was an ordinary
t abl ekni fe, which he was carrying for shaving purposes, and that he
did not |eave the nesshall but struck during the heat of the
argunent, after Payton had threatened to "break ny jaw, straighten
my legs and whip ny so and so" outside the nesshall, had repeated
these threats, and junped up out of his seat. Thereafter,
referring to the imedi ate occasion for his attack, he testified
that Payton "denonstrated in his way that he was going to do ne

%Regul ati ons of the Conmmandant governi ng suspensi on and
revocati on proceedi ngs agai nst seanen under the statute.

“Tr.11. A certified copy of pertinent extracts was received
in evidence without objection (Tr. I1.1. Exh. 1). Appellant has
not appealed fromthis determ nation of the |aw judge nor
chal I enged the supporting findings that possession of his
docunment was "required as a condition incident to enpl oynent on
board" the MAUMEE, and that he was thus acting under its
authority at the tinme of the offense. 46 CFR 137.01-35.
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sonme harmfirst. So instead of himdoing nme harmfirst | done it
to him because | was afraid for nyself ..." (TR 51-52). Hi s
sworn testinony contains no further description of Payton's final
action or gesture.

In his brief on appeal,® appellant contends that Payton's
testinmony is inhereently unreliable, conflicts with his own, and
since they were the only eyew tnesses who testified, "there remains
no substantial evidence to porve that [he] was not acting in self
defense in the incident...." H s remaining contention is that the
i nstant proceedi ng has subjected hi mto doubl e jeopardy, based on
evi dence that he was placed under arrst after this incident and
charged with the crine of assaulting Payton with a dangerous
weapon, in violation of 18 U S.C. 11Q(c), but was rel eased after a
grand jury failed to return the indictment.?® Counsel for the
Commandant has filed a reply brief opposing the appeal and urging
af firmance of the order.

Upon consideration of the briefs of the parties and the entire
record, we have concluded that the findings of the |aw judge and
t he Commandant are supported by substantial evidence of a probative
and reliable character. W adopt their findings, unless nodified
herein, as our own. Moreover, we affirmthe order of revocation
for appellant's msconduct, in accordance wth Coast Cuard
regul ations inplenmenting 46 U S.C. 239(Qg).’

It is disputed by appellant that Payton suffered a serious
injury fromthe knife wound, requiring his evacuation to a hospital
ahore for surgery and extended treatnent. In order to justify or
excuse his use of sucg force, appellant was required to have a
reasonabl e fear or apprehension that Payton was about to inflict
serious bodily haarm upon him?® H's sworn testinony provides no

SAppel l ant's request for oral argunment, nade w thout a
statenent of his reasons therefor, |acks good cause and is hereby
denied. 14 CFR 425. 25.

5This was adduced in the formof a letter to appellant's
counsel fromthe clerk of the U S. District Court for Mine,
dated Septnber 23, 1971 (Tr. Respondent's Exhibit 1).

"The offense of assault with a dangerous weapon (injury) is
listed anong those seanen's offenses for which the revocation of
their docunments is sought by the Coast Guard, and for which that
sanction is warranted for the first offense. 46 CFR 137.03-5(a),
(b)(1); 137.20-165, G oup F.

86 C.J.S. Assault and Battery § 8 18, 92.
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such indication. Rat her, as the law judge found, it shows that
appel l ant had the opportunity to retreat at |least until the point
of his anbigious reference to Payton's final action or gesture.
The anbiguity is clarified by appellant's reply to the log entry of
the of fense aboard the MAUMEE on the day follow ng the incident,
wherein he stated that Payton "put up both hands |i ke he was going

to hit me." Even there, however, he added that Payton's "getting
hurt ... would never happen of [he] hadn't" used a foul word in
referring to his "five children again. |t would haave been alright

what he said about nme, but nmy love one's was "inviole."?®

Al t hough we disagree with the law judge's interpretation of
this description of Payton's gesture as "not an aggressive pose,
but rather one of surrender,” we find nonethel ess that appellant's
reply tothe log entry fails to showin definite terns that he was
reacting in fear of Payton's hitting him On the contrary, it
actually indicates that his reaction was produced by his anger at
Payton's alleged slur on his children. W have no reason to reject
Payton's testinmony because of this inprecise evidence of
appellant's state of m nd when he resorted to viol ence.

We al so note that Payton w thstood cross-exam nation in these
areas, denying that he had used the foul |anguage or raised his
hand at appellant in the manner described (Tr. 33, 38). Far from
finding Payton's testinony unreliable, it is the testinony of
appellant that strains our credulity to the effect that he was
carrying the knife an 'pen view, and that it was a tableknife with
a dull edge with which he intended to shave hinself (Tr. 65, 60.)?%°
Upon review of the record, therefore, we find that Payton's
testinony clearly prevailed in establishing that he was knifed by
appel l ant without justification or excuse and that appellant was an
aggressor not acting upon legally sufficient provocation. In our
view, the record |l ends no support to appellant's contention that he
was acting in self-defense.

The claim of double jeopardy is equally unfounded.
Appellant's evidence does not establish that he was tried

Tr. 1.0 Exh. 2C

Unaccountably, the | aw judge declined to make credibility
findi ngs, although observing that appellant, as a w tness, was
"aggressive, evasive on crucial matters, and very
self-justifying," whereas Payton's "manner and attitutde is
sincere and without guile,” and indicating that of he "were
requi red" to choose between them he would believe Payton.
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crimnally for the sane offense.* For this reason alone, the rule
agai nst doubl e jeopardy is inapplicable. Assum ng, arguendo, that
appellant were tried crimnally for the sane offense, we would
concl ude nonet hel ess that the revocation of his nerchant mariner's
docunent constitutes a renedial sanction not prohibited by the
rul e. ?

Appel l ant argues that the sanction will deprive him of the
l'ivelihood he has pursued for sone 20 years to support hinmself and
his famly and that this anounts to crimnal punishment "just as
surely as if he were being fined or jailed." The nature of the
sanction is not affected by the economc hardship it may entail, or
t he undoubt ed severity of such consequences for appellant in this
case.® It is the sole purpose of this sanction to renove appell ant
fromhis erstwhile occupation for thee protection of other seanen.
The admnistrative record denonstrates that, under verba
provocation which nust be regarded as mnor in terns of the
ordi nary stresses of a shipboard working environnent, appellant is
predi sposed to react with sudden and unreasoni ng viol ence. The
revocation action is thus designed as an effective renedy, assuring
against the repetition of simliar offenses by appellant, in |like
ci rcunst ances, during future voyages.

ACCORDI NGY, IT I S ORDERED THAT:
1. The instant appeal be and it hereby is denied; and

2. The order of the Commandant affirm ng the revocation of
appel l ant's seaman's docunents be and it hereby is affirned.

REED, Chairman, THAYER, BURGESS, and HALEY, Menbers of the

1Jeopardy does not attach to proceeedings of a grand jury
or before a conmtting magi strate. 21 AM Jur. 2d § 177, and
cases cited therein.

?Hel vering v. Mtchell, 303 U S. 391, 399, 58 S. C. 630
(1938); Marcus v. Hess, 317 U.SC. 537, 548, 63 S. . 379 (1942).
In Helvering, the Court states: "Renedial sanctions nay be of
varying types. One which is characteristically free of the
punitive crimnal elenment is revocation of a privilege
voluntarily granted."”

13" The question whether a penalty may be administratively
i nposed does not depend upon its severity. An agency in revoking
a license may exercise a power of |ife and death over a val uabl e
busi ness, but ordinarily it may not inpose a ten-dollar crimnal
fine." 1 Davis, Administrative Law Treatise § 2.13.
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Board, concurred in the above opinion and order. MADAMS, Menber
was absent, not voti ng.

( SEAL)



